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Introduction
In Smith v. Spizzirri (decided May 16, 2024), the

United States Supreme Court resolved a disagreement
among the circuit courts of appeal on an important
procedural issue under the Federal Arbitration Act
(the “FAA”): when a district court decides that a
dispute filed in court is covered by an arbitration
agreement, must the court stay the litigation or can it
dismiss the case?

The Supreme Court held that Section 3 of the FAA
requires a stay rather than dismissal. Under Smith, a
district court’s order that a dispute is covered by an ar-
bitration agreement cannot immediately be appealed,
absent the unusual circumstance of certification of a
controlling issue of law by the district court for ap-
peal and acceptance of the appeal by the circuit court.
That is because an order szaying a case in favor of ar-
bitration is not a final order subject to appeal; nor is
it appealable under Section 16 of the FAA, which au-
thorizes immediate appeals from denials of petitions
to compel arbitration or motions to stay litigation in
favor of arbitration, but precludes immediate appeals
from orders requiring arbitration. An order dismissing
a case in favor of arbitration, on the other hand, is a

final order subject to appeal because it ends litigation
in the district court. Following Smith, parties who
do not believe that they are required to arbitrate will
ordinarily have to wait until after the arbitration is
over to challenge an order holding that their dispute
must be arbitrated.

Moreover, like the Court’s June 2023 decision in
Coinbase, Inc. v. Bielski—which requires a stay of
district-court proceedings upon an appeal of a deci-
sion that a dispute is nor arbitrable—Smith further
confirms the lopsided appellate rights under Section
16 of the FAA. If the district court rejects arguments
that a dispute must be arbitrated, the losing party
can immediately appeal, and the litigation in the
district court must stop. But if a district court orders
arbitration, the losing party will not be permitted to
appeal (absent the unusual circumstance of a district
court certifying a controlling issue of law) until after
the arbitration is over. Winning motions to compel
arbitration, therefore, might result in litigants forego-
ing arbitration rather than potentially waiting years
to appeal. That is particularly true in consumer class
actions, where arbitration will likely be on an indi-
vidual, not class, basis, and where plaintiffs’ lawyers—
often on contingency—might not wish to invest time
and resources to arbitrate before returning to court to
argue on appeal that the arbitration agreement was
inapplicable or unenforceable.

Background To Relevant Provisions Of The FAA
Chapter 1 of the FAA establishes general rules ap-

plicable to domestic arbitration. It also applies to
international arbitration to the extent not in conflict
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with Chapters 2 and 3, which implement the New
York and Panama Conventions on international arbi-
tration. Much of the FAA establishes procedures to
enforce arbitration agreements and awards.

The issue in Smith pertains to applications to enforce
an arbitration agreement. On that matter, Chapter 1
of the FAA contains two provisions—an application
to stay litigation under Section 3 and a petition to
compel arbitration under Section 4." Section 3 pro-
vides that upon application by a party to a suit pend-
ing before the court, a district court “shall . . . stay
the trial of the action” until arbitration has occurred,
if the court concludes that the dispute is “referable to
arbitration under an agreement in writing.”* Section
4 states that “[a] party aggrieved by the alleged fail-
ure, neglect, or refusal of another to arbitrate under
a written agreement for arbitration may petition” a
district court that would have jurisdiction over the
underlying dispute “for an order directing that such
arbitration proceed in the manner provided for in
such agreement.” Section 4 also includes the method
of serving a petition to compel arbitration and the
right to a jury trial if the parties dispute whether an
arbitration agreement exists between them or was not
adequately followed.* Section 4 suggests that a peti-
tion to compel arbitration must be filed in the district
where the arbitration agreement calls for the arbitra-
tion to take place because it requires both that the
court order arbitration “in accordance with the terms
of the agreement,” and that the arbitration proceed-
ings “shall be within the district in which the petition
for an order directing such arbitration is filed.” Thus,
Section 3 contemplates a motion in an existing case
arguing that the dispute must be arbitrated, while
Section 4 establishes a procedure to file an original
proceeding requesting that a district court compel ar-
bitration of a dispute that another person has refused
to arbitrate.

Section 16 of the FAA governs appeals from arbitra-
tion-related orders. In the U.S. federal system, ap-
peals normally must wait until a final order is entered
in the case.® A final order is ordinarily one “by which
a district court disassociates itself from a case.”” But
Section 16(a) of the FAA creates exceptions to the
final-order rule regarding enforcement of arbitration
agreements: it permits immediate appeals from or-
ders denying stays of litigation in favor of arbitration
under Section 3 and from orders denying petitions

to compel arbitration under Sections 4 and 206 (the
latter pertaining to agreements falling under the New
York Convention).® Final decisions with respect to
arbitration are also immediately appealable.” The Su-
preme Court held in Coinbase, Inc. v. Bielski that an
appeal under Section 16(a) automatically stays further
proceedings in the district court.'

While Section 16(a) permits specified interlocutory
appeals, Section 16(b) prohibits appeals from inter-
locutory orders granting stays of litigation under Sec-
tion 3 or granting applications to compel arbitration
under Sections 4 and 206."" A district court is still
permitted to certify such orders for immediate appeal
under 28 U.S.C. § 1292(b),"? if it concludes that the
non-appealable order “involves a controlling ques-
tion of law as to which there is substantial ground for
difference of opinion and that an immediate appeal
from the order may materially advance the ultimate
termination of the litigation.”"? It is rare, however,
for a district court to invoke that procedure, and the
court of appeals would still need to agree to hear the
appeal on certification."

In sum, when a party contends that the subject of
an action filed in district court must be arbitrated
under a written arbitration agreement, it can move
for an order under Section 3 of the FAA staying
litigation until an arbitration under that agreement
has concluded. On those motions, district courts
are sometimes called on to resolve whether a dispute
is subject to arbitration—which the Supreme Court
has called a dispute about “arbitrability”">—including
whether an arbitration agreement applies to a non-
signatory (such as a related entity or agent), whether
an arbitration agreement covers the particular claim
raised in the suit (e.g., tort claims rather than con-
tract claims), and whether an arbitration agreement is
invalid or unenforceable for some reason (e.g., it was
buried in website terms and conditions that a reason-
able consumer would not have noticed). Courts also
sometimes must resolve the threshold issue of whether
an arbitrability dispute itself is subject to arbitration
because, for example, the parties have agreed by con-
tract to delegate arbitrability issues to an arbitrator
rather than the court.

Defendants making motions to compel arbitration
in response to claims filed in court sometimes invoke

Section 4 of the FAA instead of Section 3. As noted,
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however, Section 4’s procedures govern an original pe-
tition to compel arbitration; those procedures do not
obviously apply to an application in a pending case.
That is evidenced by Section 4’s service and jurisdic-
tional provisions, and its apparent limitation that only
the court in the district where the arbitration is to take
place can compel arbitration, none of which would
make sense if Section 4 applied when one party filed
a court action and the other argues that the dispute
must be arbitrated, particularly when the action is
not filed in the district where an arbitration would
be sited under the parties’ agreement. In addition,
Section 16 of the FAA reflects a pro-arbitration bias:
parties that lose on applications seeking arbitration
can immediately appeal and stay the district-court
litigation, while parties that are ordered to arbitrate
against their will ordinarily cannot.

The Smith Decision

Before Smith, the courts of appeal had reached con-
flicting decisions on whether a district court can
dismiss or must stay the litigation when it concludes
that a case filed in court belongs in arbitration.'® A
unanimous Supreme Court, in a decision by Justice
Sonia Sotomayor, held that a stay is required.

Justice Sotomayor explained that “text, structure, and
purpose all point to the same conclusion: When a fed-
eral court finds that a dispute is subject to arbitration,
and a party has requested a stay of the court proceeding
pending arbitration, the court does not have discretion
to dismiss the suit on the basis that all the claims are
subject to arbitration.”””  Section 3 says that a court
“shall” stay the proceeding, which “creates an obliga-
tion impervious to judicial discretion.”™® In addition,
the word “stay” in the statute imported the settled legal
meaning of the term—a “temporary suspension’ of le-
gal proceedings, not the conclusive termination of such
proceedings.”” The FAA’s structure further supported
the Court’s conclusion: “[i]f a district court dismisses a
suit subject to arbitration even when a party requests
a stay, that dismissal triggers the right to an immedi-
ate appeal where Congress sought to forbid such an
appeal” in FAA Section 16(b).*° Finally, Justice Soto-
mayor noted that a stay is consistent with the court’s
“supervisory role” under the FAA, which includes the
authority to appoint arbitrators, enforce arbitrator sub-
poenas, and confirm awards.* A party could return to
the court to seek such relief under the FAA if the case is
stayed, but not if it were dismissed.

Practical Implications For Future Cases

The most important practical result of Smith is that it
cuts off avenues for immediate appeal when a district
court decides that a dispute filed in court must be
arbitrated. Because stays of litigation in favor of ar-
bitration are only appealable under Section 16(b) of
the FAA in the rare case that a district court certifies
a legal question for appeal and the court of appeals
agrees to decide it under 28 U.S.C. § 1292(b), most
decisions resolving, in favor of arbitration, issues
relating to the interpretation, enforceability (under
the FAA and/or state contract law), validity, and
scope of arbitration agreements cannot be appealed
until the arbitration proceeding has concluded.
Those issues can be varied, complex, and vigorously
contested. For example, in the last five years, the
Supreme Court has addressed the types of contracts
that fall within the scope of the FAA’s exemption for
transportation workers’ employment agreements,*
whether the FAA preempts state law that invalidates
contractual waivers of actions taken in a representa-
tive capacity,” when a litigant waives its right to
compel arbitration,* whether class arbitration can
be compelled if the arbitration is ambiguous on that
topic,” when a nonsignatory may enforce an arbitra-
tion agreement under the New York Convention,?
and when courts or arbitrators decide particular
threshold arbitrability questions®.

To have those and similar issues reviewed on appeal,
a party that unsuccessfully resisted arbitration might
need to raise them again in the district court as a basis
to vacate or refuse confirmation of an award after the
arbitration is concluded, and then, if the district court
rejects those arguments (which it would likely do as
law of the case), advance them in an appeal from a
final order such as a decision confirming or refus-
ing to vacate the award. In many cases, delay will
not be the only consequence of that procedure. In
consumer class actions, for example, the issue often
arises whether an arbitration agreement requiring
individual arbitration and waiving class dispute reso-
lution is applicable or enforceable. If a district court
were to hold that such an agreement were enforce-
able, the plaintiff would need to consider whether to
seek Section 1292(b) certification, pursue individual
arbitration and wait until it is over to challenge that
ruling on appeal, or to simply drop the case because it
is not worth the plaintiff’s and plaintiff counsel’s time
and resources to pursue. Thus, the rule that Smith
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establishes may result in plaintiffs dropping cases sent
to arbitration.

The other practical result is that parties can return to
the same district court, under the same docket number,
to seek relief relating to arbitration. That relief might
include appointment of an arbitrator, enforcement
of arbitral subpoenas, confirmation or vacatur of an
award,”® and preliminary relief in aid of or pending
arbitration”. Although Sections 9 to 11 of the FAA
contain venue provisions calling for applications for
post-award relief to be filed in the district where the
arbitration award was made (i.e., the place or situs of
the arbitration), the Supreme Court has held that those
provisions are only permissive such that they “allow(]
a motion to confirm, vacate, or modify an arbitration
award to be brought . . . where the award was made
or in any district proper under the general venue
statute.” Thus, the fact that the stayed action was not
filed in the same district as the arbitration proceedings
would not preclude post-award relief in that action.

One open issue is whether district courts can dismiss
actions after deciding that a dispute is arbitrable if
neither party requests a stay. Indeed, the Supreme
Court in Smith framed the question presented as
whether a stay is mandatory “[w]hen a federal court
finds that a dispute is subject to arbitration, and a
party has requested a stay of the court proceeding
pending arbitration.””" But that issue should arise in-
frequently. As explained above, Section 3 supplies the
procedure when a defendant in litigation argues that
the claims must be arbitrated. Section 3 states that
the court “shall on application of one of the parties
stay the trial of the action” if it finds that the dispute
is subject to a written arbitration agreement.”® Judge
Dennis Jacobs of the Second Circuit has explained:
“Read naturally and in context, the referenced ‘ap-
plication of one of the parties’ is the application to
enforce the arbitration clause. The text does not con-
template (let alone require) a separate application to
stay proceedings in district court.”” Thus, invoking
Section 3 of the FAA should be sufficient to require a
stay if the court agrees that the dispute is arbitrable.
In any event, it would ordinarily be a strategic mistake
for a party arguing that a dispute is arbitrable not to
request a stay when the arbitrability of the dispute is
contested. Acquiescing to the court dismissing rather
than staying the action would give away the primary
benefit of the Smith ruling—blocking one’s adversary

from an interlocutory appeal to contest the district
court’s ruling that a dispute must be arbitrated.

Finally, Smith further underscores that interlocutory
appeals under FAA Section 16 are a one-way street:
parties that unsuccessfully invoke an arbitration
clause can have a decision reviewed immediately (and
thereby stay the district-court litigation), while parties
sent to arbitration unwillingly will ordinarily have
to wait—potentially for years—to appeal a decision
finding that their dispute is arbitrable.
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